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TN'THE 

United States Court of Appeals 

District of Columbia. 


No.325Q. 


DONALD E. HASSON, Appellant, 

v. 

UNITED STATES, AppeUee. 


BRIEF FOB APPELLANT. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JURISDICTION. 

Jurisdiction of tins Court in this cause is derived from 
Sec. 101 Title’17, Chap. 1, *1940D. C. Code. 

A joint appendix of appellant and appellee, under sep¬ 
arate cover, leave to hle“vhich at the time provided for the 
filing of the brief of appellee, is the subject of .a forthcoming 
motion. 
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STATEMENT OF CASE. 

Appellant Donald E. Hasson (and Matthew P. Walker) 
were indicted, R. , charging housebreaking and larceny, 
in that they on January 20, 1946, broke into and entered 
the store of Bert L. Williams and took therefrom certain 
property. Upon their trial before Mr. Justice Bailey and 
a jury, the jury found them guilty, and they were sentenced 
by the Court, R. , from which Donald E. Hasson 

appeals, and is at liberty on bond. 

STATEMENT OF POINTS UPON WHICH APPELLANT 

RELIES. 

1. At the threshold of the purported trial herein, by 
which appellant was unlawfully deprived of liberty, appel¬ 
lant was unlawfully deprived of “the assistance of counsel 
for his defense” “untrammeled and unimpaired by a Court 
order” 1 stopping counsel from applying (at a bench con¬ 
ference inaudible to the jury) to the facts of this cause 
(McNabb v. U. S., 318 U. S. 332) the undue delay of arrest¬ 
ing officers in bringing accused before a committing officer; 
which denial stripped the trial Court of jurisdiction over 
this cause, and rendered its subsequent procedure therein 
void, including its order depriving of liberty of appellant. 2 
(The record hereon is copied in Point I, Summary of Ar- 
ment. 8 ) 

2. Point 2 raises the doctrine of the McNabb case (318 
U. S. 332). The distinction between the case at bar and 
the MitcheU case (322 U. S. 65) being that in the latter the 
confessions were made unquestionably voluntary and im¬ 
mediately upon arrest—before the clock of 4—140 D. C. 
Code 1940 had run against the police detention of accused 
and the bona fides of confessions thus obtained. 

While herein there is some unrebutted evidence that the 
purported confessions were involuntary, there is no dis- 

1 Glosser v. XJ. 8 ., 315 U. S. 60, 70. 

2 Johnson y. Zerbst, 304 U. S. 458, 463. 

s Pp. 5, 6 hereof. . , 
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• * • * , ( I 

pute practicable that the arrests were made on Monday 
about noon; that appellant and his co-defendant were at I 
least interviewed by the police on that Monday evening, 
but the prosecution did not offer evidence as to what then j 
occurred in the way of any confession. Evidence was given j 
by the prosecution to the jury of a purported confession 
made on Tuesday about 2 P. M. to witness Bert L. Williams I 
and Officer Meisner which appellant claims is the unlawful 
product of police violation of said statute, and highly 
prejudicial. 

The right that the arresting officers “ . . . shall imme¬ 
diately, and without delay, upon arrest, convey in person 
such offender before the proper court,...” x to thus be free 
from police custody “is too fundamental to be made to 
depend upon nice calculations by Courts of the degree of 
prejudice arising from its denial. ,, Glosser v. TJ. S., 315 
E. S. 60, 76. 

3. That the purported trial and sentence below grievously 
violated appellant’s rights under the Federal Constitution, 
Art HI, sec. 2, to be afforded only judicial power, procedure 
and determination in accordance with the will of the law; | 
but instead thereof he was grievously and unlawfully in¬ 
flicted, however unintentional, with the will of the judge, 
which was not in accordance with, but in violation of,, the 
will of the law; Wherefore, appellant’s trial, sentence and 
deprivation of his liberty are each not the result of the 
exercise of constitutional judicial authority, but are only 
the personal unofficial acts of the judge, and are void. \ 
Osborn v. Bank of TJ. S., 22 IT. S. (9 Wheat.) 378, 865. 

4. The extent of the exercise of appellate power is limited 
only by the questions presentable from the evidence of 
record. 


i 4 —140 D. C. Code 1940. 



4 


SUMMARY OP ARGUMENT. 

1. After only a few questions of the first witness, the fol¬ 
lowing proceedings at the bench occurred. 

Counsel for AppeHant Hasson said “ . . . the proof will 
show these defendants were arrested some time early on 
Monday’’ (January 21, 1946) “and this man is now talk¬ 
ing” (of defendants being in custody of police on the 
following Tuesday afternoon) “so that if these men had 
been in the station house foT a full twenty-four hours or 
more without have been taken ...” whereupon the Court 
stopped counsel and added 4 ‘ ... of course the conversation 
with one, in the absence of the other; is not an admission 
against the other . 9 9 Clearly, the time' of custody of accused 
by the police was wholly foreign - to the radically different 
question stated by the Justice as he summarily stopped 
defense counsel from - finishing a most vital defensive ques¬ 
tion; and which stoppage denied accused the assistance of 
counsel in defense - of appellant, guaranteed by the 6th 
Amendment, to remain - “untrammeled and unimpaired by 
a Court order”, 1 which forthwith stripped the trial court 
of jurisdiction of appellant and rendered further proceed¬ 
ings against him void, including his sentence and depriva¬ 
tion of his liberty. 

2. The statute (4-140.I>. C. Code 1940) merely limits the 
period, of custody off an accused by the-, arresting officers to 
a time. beyond. which. period the arresting officers would 
unlawfully encroach, upon, the powers of the Judicial De¬ 
partment. Had the arresting officers acted duly and lawfully 
they “shah-immediately, and without delay, upon arrest 
... ” 2 relinquish, their police custody by “convey (ing) 
in person such offender before the proper court,.... ” 2 

This statute requires strict enforcement in order to pre¬ 
clude any encroachment of the police unit of the Executive 
Department upon the Judicial Department of our Govern- 


1 Glosser v. U. 8., 315 U. S. 60, 70. 

2 4 140 —!D. C. Code 1940. 
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ment which precludes liability of tainting of justice by 
questionable confessions and otherwise, and thus render 
the police real peace officers of high efficiency, and preclude 
their becoming in the public eye an arbitrary Gestapo in 
our Republic. 

3. This point has relation to points 1 and 2. 

4. The authority for this point fittingly concludes the 
argument. 

ARGUMENT. 

Point 1. 

The record pertaining to this point is quoted in Summary 
of Argument l. 1 It definitely discloses that “ the assistance | 
of counsel for his defense” required by the 6th Amendment 
was denied at least to appellant herein. Such assistance has 
been recently construed as requiring that said “assistance 
of counsel” must be “untrammeled and unimpaired by a 
Court order In that construction the trial court 

order was that-defendant be represented, by an attorney 
who also defended a co-defendant. In that construction the 
final reviewing authority had* to weigh the evidence, which 
it-did for about the first time in any cause, in order to find 
that such assistance had been denied. Herein the deter¬ 
mination of such denial is quite simple. Appellant’s coun¬ 
sel below, while stating to the Court the grave question 
under the McNabb v. U. S., supra, was stopped by the trial j 
Court a trifle short of its full essentials. Incident to such! 
stoppage, the trial Court mentioned the law respecting a 
conversation with one in-the .absence-of the other ; but such 
could.not :possibly have: occasioned such, stoppage, because, 
when appellant’s counsel was stopped he was mentioning 
the time after arrest of the custody of accused before being 
taken(point ’of saidstoppage ) and which obviously applies to 

“before a committing magistrate”; which-with its context, 
— 

1 Pp. 5, 6, hereof. 

2 Glastter v. JJ . S ., 315 IT. S. 60, 70:' 


6 


is conclusively what appellant’s counsel would have con¬ 
cluded, had he not been stopped by a Court ruling. 

In Powell v. Alabama, 287 U. S. 45, 71 (53 S. Ct. 53; 77 
L. Ed. 158) say the Court of “assistance of counsel for his 
defense” . . . 

“ . . . that duty is not discharged . . . under such cir¬ 
cumstances as to preclude the giving of effective aid in 
the preparation and trial of the case....” 

In the case at bar appellant’s counsel was clearly and 
definitely precluded from giving effective assistance of 
counsel in the trial of the case by the trial Court stopping 
bis counsel before he finished applying the facts of this 
cause to the McNabb decision 1 and thus forced the dis¬ 
closure to the jury of the purported confession and thus 
speeded up the partial attitude of the jury; but speculation 
is barred as to the degree of prejudice resulting from any 
curtailing or denial of assistance of counsel in causes 
typified hereby. 

Say the 11th Syl of Glasser v. U. S., 315 U. S. 60. 2 

“The right to have the assistance of counsel is too 
fundamental to be made to depend upon nice calcula¬ 
tions by Courts of the degree of prejudice arising from 
its denial, p. 76.” 

And in the body of the decision, say the Court, (67) 

“In all cases the constitutional safeguards are to be 
jealously preserved for the benefit of the accused, but 
especially is this true where the scales of justice may 
be delicately poised between guilt and innocence. Then 
error, which under some circumstances would not be 
ground for reversal, cannot be brushed aside as imma¬ 
terial, since there is a real chance that it might have 
provided the slight impetus which swung the scales to¬ 
ward guilt.... (69) ... The Guarantees of the Bill of 
Eights are the protecting bulwarks against the reach 


1 Johnson v. Zerbst, 304 U. S. 458, 463. 

2 Glasser v. V. 8., 315 U. S. 60, 70. 
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of arbitrary power. Among those guarantees is the 
right granted by the Sixth Amendment to an accused 
in a criminal proceeding in a federal court 4 4 to have 
the assistance of counsel for his defense”. 

4 4 This is one of the safeguards deemed necessary to 
insure fundamental human rights of life and liberty,” 
and a (70) federal court cannot constitutionally de¬ 
prive an accused, whose life or liberty is at stake, of 
the assistance of counsel. Johnson v. Zerbst, 304 U. 
S. 458, 462, 463, . . . and the failure of that court to 
make an effective appointment of counsel, may so 
offend our concept of the basic requirements of a fair 
hearing as to amount to a denial of due process of 
law contrary to the Fourteenth Amendment. Powell 
v. Alabama, 287 U. S. 45, so we are clear that the “as¬ 
sistance of counsel” guaranteed by the Sixth Amend¬ 
ment contemplates that such assistance be untrammeled 
and unimpaired by a court order ... If the right to 
the assistance of counsel means less than this, a valued 
constitutional safeguard is substantially impaired. 

Upon the trial judge rests the duty of seeing that the 
trial is conducted with solicitude for the essential 


i 

i 


i 


i 

i 

I 

I 

I 


I 

I 


rights of the accused. . . . ” 


Supplementing the foregoing, is the following respecting j 
and preserving other constitutional rights, all of which 
equally require substantial astuteness of the courts for j 
their effective preservation. Typical of which is Byars v.j 
U. S., 273 U. S. at 28 say the Court: ! 

44 . . . the courts must be vigilant to scrutinize the 
attendant facts with an eye to detect and a hand to! 
prevent violations of the Constitution by circuitous! 
and indirect methods. Constitutional provisions fori 
the security of person and property are to be liberally 
construed, and 4 it is the duty of courts to be watchful 
for the constitutional rights of the citizen, and against 
any stealthy encroachments thereon.’ Boyd v. United^ 
States , 116 U. S. 616; Gouled v. United States , supra , 
p. 304 (65 L. Ed. 650, 41 Sup. Ct. Rep. 261).” • • • 

In Clawans v. Rives , 70 U. S. App. D. C. 107, 104 F. 2d 
240, in this Court’s quotation from 131 U. S. 184-5 says: 
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“ • # * as said by Chief Baron Gilbert, in a passage 
qnoted in Ex parte Parks, 93 U. S. 18, 22, 

“If the commitment be against law, as being made 
by one who had no jurisdiction of the cause, . . . , 
the Court are to discharge, ’ ’ 

In the present case, the sentence given was beyond 
the jurisdiction of the Court, because, it was against 
an express provision of the Constitution, which bounds 
and limits all jurisdiction. ’ ’ 

In the. cause at bar the last clause of the. 6th Amendment 
is that provision of the Constitution, definitely applicable 
to this point, “which bounds and limits all jurisdiction”. 
In this cause, as in Johnson v. Zerbst, supra, the trial court 
initially had jurisdiction of the cause, but through neglect 
its jurisdiction was lost—in. this cause by the Court’s 
ruling or order which stopped appellant’s counsel.substan¬ 
tially short' of raising the substantial defensive question 
stated. 

Wherefore, the judgment below- should be reversed and 
appellant discharged on the authority of Johnson v. Zerbst, 
supra, holding that where in a criminal cause the assistance 
of counsel required by the 6th Amendment is lacking (par¬ 
tially in the Glosser case 1 ), the-trial Court is incomplete 
and which: strips the Court , of jurisdiction to proceed, and' 
its procedure is void; which, in the case at bar, renders the 
verdict of jury, the sentence and commitment of appellant 
void. 

Point 2. 

The constitutional, question, of this, point arises from 
the unlawful. encroachment of the arresting officers (rep¬ 
resenting the administrative: department of our national 
government) upon its*’Judicial Department represented by 
the committing magistrate: Such' encroachment being com¬ 
mitted by the arresting officers withholding accused from 
the committing magistrate after the time period fixed by 


l Olaner v. V. S., 315 U. S. 60; 70.' 


9 


our statute, 1 4-140 (20 : 491) D. C. Code, 1940, which 
provides— 

“The several members of the police force shall have 
power and authority to immediately arrest, . . . but 
such member of the police force shall immediately, and 
without delay, upon such arerst, convey in person such 
offender before the proper court, that he may be dealt 
with according to law.” 

Such encroachment is one of many types of such wrongs 
in violation of our Constitution and. laws, generally ex¬ 
plained in KUbourn v. Thompson, 103 U. S. 168, 190, 191, 
where the Court says: 

“ ... It is. believed to be. one. of the chief: merits of: the 
American system of written constitutional law that all 
the powers intrusted to government, whether state or 
national, are divided into the three grand departments, 
the executive, the legislative and the judicial; that the 
functions appropriate to each of these branches of gov¬ 
ernment shall be ; vested in a . separate body of public 
servants, and the perfection .of the system requires that 
the lines which separate and divide these departments 
shall be broadly and clearly defined. It is also essen¬ 
tial to the successful working of this system that the 
persons intrusted with the power in any one of these 
branches shall not be permitted'to encroach upon the 
powers confided, to the others, but that each shall, by 
the law of its creation, be limited to the exercise of 
the powers appropriated to its own department, apd 
no other. ...” 

* 

Pursuant to our American system, thus exemplified, our 
law requires that in this jurisdiction, the custody of appel¬ 
lant by the police (unit of the administrative department) 
must, terminate, and that. of. the committing magistrate 
(unit of the judicial department) begin.“immediately, and 
without delay, upon.such.arrest”. 1 

This was and is the constitutional right of appellant to 
freedom from encroachment by the police (unit of the ad- 


l 4 140 —D. c. Code 1940. 


I 

I 


! 
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ministrative department) upon the powers of the commit¬ 
ting magistrate (unit of the judicial department). Because 
of and during said unconstitutional and unlawful encroach¬ 
ment the purported confessions were obtained, which was 
just as unlawful as said encroachment which enabled same 
to be germinated. 

In McNabb et al v. U. S., 318 U. S. 332, 87 L. Ed. at p. 
596, say the Court: 

“ ... A democratic society, in which respect for the 
dignity of all men is central, naturally guards against 
the misuse of the law enforcement process.” 

This is most effectively, humanely and efficiently accom¬ 
plishable by the strict enforcement of our law 1 terminating 
police custody and commencing the protective custody of 
the Judicial Department until bail may be given. An 
accused deprived of his liberty in police custody when he is 
lawfully presumed to be innocent, is a great and most de¬ 
pressing psychological, mental and physical shock, which 
the police find quite fruitful a condition to obtain from an 
accused, even by diplomatic means, a substantial admission 
against his interest when he is not, in such condition, of 
mental alertness to properly understand the same and its 
divergence from the facts. 

Of a “confession” obtained from one of subnormal or 
exhausted condition, says the Court, 

“ . . . there was no issue upon which the jury could 
properly have been required or permitted 17 to pass. 
The alleged oral statements and the written confession 
should have been excluded. Reversed.” Wan v. U. S., 
266 TJ. S. 1, 16. 

Guarding against opportunity for police “raids” upon 
justice by enforcing short police custory, as our statute 1 
requires, will be found the greatest practical aid an accused 
may be afforded to keep his morale from getting so low 
in such trying periods; and the same will maintain their 


1 4140—D. C. Code 1940. 
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respect for their own dignity, as well as for the law 

law enforcement officers. A longer police custody will 

✓ 

the opposite effect proportionate to the time thereof. 

In the absence of enforcing short periods of police 
tody, police power will be encouraged to 
overstep its wholesome boundaries against injustice and 
rights of oppressed accused persons. 

As said in Auditor v. Ry. Co., 6 Kan. 500: 

4 * There is an inherent and eternal difficulty in con¬ 
fining power of any kind within its proper limits. This 
general rule holds eminently true in regard to legis¬ 
lative and judicial bodies.” (For which may well be 
added administrative and judicial bodies.) 




As also said in the Syl. of the McNabb case, supra : 

“2. Judicial supervision of the administration of crinl- 
inal justice in the federal courts implies the duty of 
establishing and maintaining civilized standards of 
procedure and evidence. ,, 318 U. S. at 340. 

“6. Although Congress has not explicitly forbidden the 
use of evidence so procured, yet to permit such evi¬ 
dence to be made the basis of a conviction in the federal 
courts would stultify the policy which Congress has 
enacted into law.” 318 U. S. at 345. 

I > 

The late Justice Butler of our Supreme Court held 
“Abhorrence, however great, of persistent and menacing 
crime will not excuse transgressions in the Courts of the 
legal rights of the worst offenders.” U. S. v. Motlow, lO 
F. 2d 657, 662. Of all his decisions, this was made a typi¬ 
cal part of due proceedings in his memory. 

In practical effects causing the rejection of purported 
“confessions” in the following cases listed in the next 
quoted authority, the facts of the case at bar about fairly 
equals those next listed. 

“(For cases in which applications of the McNabb 
doctrine by circuit courts of appeals were left un¬ 
challenged by the Government, see United States jv. 
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Raupt, 136 F. 2d 661; Grosv. United States, 136 F. 2d 
878; Runnels United.States,.12S.F. 2d 346.)” 

say the court in TJ. S. y. Mitchell, 322 U. S. 65 at 69. 

It would appear that by. contending as righteous the con¬ 
viction herein, the Government would be advocating the 
deprivation of the liberty of appellant without due process 
of law and without the equal protection of the law guaran¬ 
teed by the 5th Amendment by reason of its considerate 
failure to challenge in the above typical list of cases whose 
violations of the McNabb doctrine were practically equal 
to those of the case at bar. 

Immediately proceeding the next above quotation said 
Court said: 

“But under the duty of promulgating rules of evidence 
.far federal prosecutions, we are not confined to the Con¬ 
stitutional question of ascertaining when a confession 
comes of a free choice: and when it is extorted by force, 
however subtly applied. See United States v. Oppen- 
heimer, 242 TJ. S. 85,. 88.” 

And at p. 71 in the Mitchell case the Court said: 

“Whenever a confession is brought about by false 
promises or real threats,, it :has no weight as proper 
proof of guilt Wan v. U. S., 266 TJ. S. 1,14; Wilson v. 
U. S., 162 TJ. S. 613, 622; 3 Wigmore Evidence (1940 
Ed.) sec. 882.” 

Whebepoke, “• * * the duty of establishing and maintain¬ 
ing civilized standards of procedure and evidence . . .” 

to be made the basis of a conviction in the 
federal court ...” (318 TJ. S. 340, 345) below requires, 
it is respectfully urged, the reversal herein of the court 
below whose conviction was obtained on the purported con¬ 
fessions verbally beard'on Tuesday about 2 P. M. by Bert 
L. Williams, the interested owner of the property claimed 
to have been stolen, and by Officer Meisner, and by them 
verbally told long thereafter at the .trial below. Such 
action is just because the exaction of same was the result 
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and a product of the unlawful and unconstitutional en¬ 
croachment of the police upon the "power of the 'Judicial - 
Department, and said result and product ; is just • as unlaw¬ 
ful and unconstitutional, and cannot justly form the foun¬ 
dation cause of the conviction'herein; besides his interest 

9 | 
and presumptive bias. precludes him, Williams, from dul y 

corroborating the evidence of the purported :confession 
orally made so long prior thereto. This was not evidence 
of .guilt beyond-a reasonable douht. 


Point 3. 

' i 

Appellant was deprived of his .liberty without due proj 
cess of law, in violation of his freedom therefrom guaran¬ 
teed by the 5th Amendment, Points 1 and 2 hereof demon¬ 
strates the same. 

In Glosser v. U. S., 315 U. S. 60, 71, it is held that 


1 ‘Upon the trial judge rests the duty of seeing that 
the trial is conducted with solicitude for the essential 
Tights of the accused. ’ ’ 

Consider this with the points made herein and it be¬ 
come s.appaEent that appellant was deprived of his liberty 
notby the will of the law, but only by the will, of the judge. 

Of some such “legal monstrosity” and denial of appel¬ 
lant’s rights to freedom therefrom, which Art. Ill, Sec. 
2 of Constitution, say the Court :in Osborn v. Bank of 
United States, 22 U. S. (9 Wheat.) 737, 816, at 865— 

“Judicial power, as contra distinguished from the 
power of the laws, has no existence. Courts are the 
mere instruments of the law, and can will nothing. 
When they .are said to exercise a discretion, it is a 
mere legal discretion, a discretion to be exercised iii 
discerning the course prescribed by law; and, when 
that is discerned, it is the duty of the court to follow 
it. Judicial power is never exercised for the purpose 
of giving effect to the will of the judge; always for the 
purpose of giving effect to the will of the legislature; 
or, in other words, to the will of the law. ...” 
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Wherefore, it is respectfully urged that the will of the 
law ought to be exercised in reversing the Court below, 
and discharging appellant. 

Point 4. 

In Marconi Wireless Co. v. U. S., 320 U. S. 1, 44, say 
the Court: 

“• * * But this Court, in the exercise of its appel¬ 
late power, is not precluded from looking at any evi¬ 
dence of record which, whether or not called to th« 
attention of the court below, is relevant to and may 
affect the correctness of its decision sustaining or 
denying any contention which a party has made be¬ 
fore it. . . .” 

In this cause the finding of guilt and “sentence given 
was beyond the jurisdiction of the court, because it was 
against an express provision of the Constitution, which 
bounds and limits all jurisdiction.’’ 

Clawans v. Rives, 70 U. S. App. D. C. 107, 104 F. 2d. 

240. 

Wherefore, on all points, it is respectfully urged that 
justice requires reversal of the court below, and discharg¬ 
ing the appellant. 


Respectfully, 

M. Edward Buckley, Jr., 
406 Fifth Street, N. W. 
Washington, D. C. 

Ira Chase Koehne, 

2803 - 18th Street, N. W., 
Washington, D. C. 
Attorneys for Appellant. 
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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE . j 

1 

This is air appeal from a judgment and conviction of appel-l 
lant under an indictment charging him and one Matthew Fj 
Walker in the first count with housebreaking and hr the second 
count with larceny. Both appellant and Walker were found 
guilty on both counts of the indictment. No appeal was taken 
by Walker. Appellant was sentenced to a term of two years 
to six years. He was released on bond pending appeal’. 

The first witness for the Government was Bert B. Williams 
(Tr. 7>, operator of an antique business at 1803 M Street, 
N. W. He testified that at about 4:30 a. m. en Monday, Janu¬ 
ary 21,1040, in response to a call from the police he went to his 
place of business and discovered that it had been broken into 
and that flat silver, two silver-plated tea sets, and miscellaneous 
pieces had been taken. He stated that the first time he saw 
appellant and Walker was art? No. 2 Precinct on Tuesday, Janu¬ 
ary 22, 1946 at about 2 o’clock. He was asked if he bad any 
conversation at that time with Walker (Tr. 10). An objec¬ 
tion was made by counsel for appellant, whereupon counsel 
approached the Bench, and the following occurred: 

Mr. Hawken. If Tour Honor please, it is my infor¬ 
mation that the proof will show these defendants were 

(i) I 
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arrested sometime early on Monday morning and this 
man is now talking about sometime on Tuesday, so 
that if these men had been in the station house for a full 
twenty-four hours or more without having been 
taken-- 

The Court. I overrule the objection. 

Mr. Hawxbn. I may renew it if it becomes appar¬ 
ent-. 

The Court. Very well. Of course the conversation 
with one, in the absence of the other, is not an admission 
against the other. 

(Thereupon counsel returned to the trial table and 
the following proceedings were had in the hearing of 
the jury:) 

Thereafter (Tr. 11) Williams related that in appellant's pres¬ 
ence Officer Meissner introduced him, Williams, to appellant 
and Walker and asked Walker to tell what happened and 
“Walker said that he broke a window and went into the place 
and got the things and came outside." Williams stated that 
appellant then said he was down the street while the theft was 
going on and that after Walker came out he came around to the 
rear of the place and they went off together to some speakeasy 
to get a drink. Williams stated that he had some discussion 
with Walker as to how he happened to get the flat silver which 
was in a satchel; that Walker identified the satchel and the 
silver and some of the other property. On cross-examination 
by counsel for appellant, Williams stated that he came to No. 
2 Precinct at about 10:00 or 10:30 in the morning (Tr. 13); 
that Officer Meissner met him and after ten or fifteen minutes 
Walker and appellant came in and the aforementioned con¬ 
versation was held. Walker’s and appellant’s statements were 
repeated by Williams on cross-examination at the request of 
counsel for appellant (Tr. 14). 

The next witness was Officer Meissner (Tr. 16), who related 
that he first spoke to appellant and Walker on Monday, January 
21, 1946, about fifteen or twenty minutes after their arrest 
which took place shortly after noon (Tr. 20); that at that time 
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appellant said he had met Walker on Sunday night (Tr. 22); | 
that Walker stated that he had broken into the store and 
appellant was down the street on the comer and that appellant j 
helped Walker to carry the stuff that Walker got out of the 
street to a room at 1126 12th Street NW. (Tr. 17); that among 
the loot had been a pistol which Walker had in his pocket after 
they left the scene of the theft, which pistol was stolen while' 
they were in a speakeasy in an alley between L and M and 9th 
and 10th Streets NW. According to Meissner, Walker related 
that they arrived at 1126 12th Street at about 6:00 a. m. and 
stayed there until about 10:30 when they both left, each carry¬ 
ing some of the loot; that they sold some of the loot at an 
‘ antique store at 618 5th Street and some at another store ini 
the 800 block of G Street NW.; that after disposing of some 
of the loot at these two places they went up on 7th Street where 
Walker bought a pair, of shoes; that thereafter they went in the 
1200 block of 7th Street, where they were arrested. Officer 
Meissner testified (Tr. 19) that the silverware was recovered 
from the places Walker had mentioned. He said that while 
Walker was telling the story of the theft appellant was present 
and said that he was along but he was drunk, that he didn’t 
break into the place, and that he was standing on the coma: 
and he didn’t go in any of the places to sell the stuff. The 
Officer stated that he had a subsequent conversation with 
Walker and appellant, on the next day, when appellant said 
that he had not gone into the store, but had helped Walker 
carry the stuff away. 

This concluded the case for the Government. No motion 
for a directed verdict was made (Tr. 24). 


Walker testified in his own behalf, stating that his confession! 
had been coerced by threats of physical violence. He stated 
that.he was told that he would get the same treatment as ap- 



chandise as a favor for a Lt. 'Williams, and denied that he had 
broken into the store and stolen anything. Appellant did not 
testify in his own behalf. 
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I 

*S V . . « • • •« 

Appellant's confession was properly admitted into evidence 

Appellant contends that his confession was inadmissible 
under the doctrine of McNabb v. United States, 318 U. S. 332 
(1943). The evidence was that appellant and Walker were 
arrested shortly after noon on Monday, January 21, 1946, and 
that within about 15 or 20 minutes after their arrest Officer 
Meissner spoke to them (Tr. 16, 20). At that time Walker 
made a full confession. Appellant was present while Walker 
ielated his story and admitted that he was along when the theft 
occurred. 

These facts, it is submitted, bring this case within the 
nde of MitekeU v. United States, 322 TJ. S. 65 (1944). “Here, 
there was no disclosure induced by illegal detention, no evidence 
was obtained in violation of any legal rights, but instead the 
prompt acknowledgement by an accused of his guilt.” If 
either appellant or Walker was subsequently detained illegally, 
such detention did “not retroactively change the circumstances 
imder which [they] made the disclosures.” Mitchell v. United 
States, supra at 70. 

It may be argued that the alleged confessions by appellant 
and Walker which were testified to by Mr. Williams* the pro¬ 
prietor of the Antique Shop, were made on Tuesday, w h ereas 
the evidence was that appellant and Walker were arrested on 
Monday. It appears, however, that the confessions which Wil¬ 
liams related were substantially the same as those which, ac¬ 
cording to Officer Meissner, who testified without objection, 
had been made by appellant and Walker shortly after their 
arrest and which Meissner related. Accordingly it appears that 
appellant and his co-defendant confessed promptly after their 
arrest and their confessions therefore were admissible under 
tiie McNabb and Mitchell cases. No prejudice resulted from 
the admission into evidence of the reiteration of their confes¬ 
sions on Tuesday, since, as noted, the reiteration was substan- 
tafiy the same as the original confessions, which were also in 
evidence. 
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Finally, it will be noted that the record does not show when 
appellant and Walker were arraigned or what reason may have 
led to a delay, if any, in arraignment. It is important also to 
note that the point now urged by appellant, although it was 
suggested by his counsel at the trial, was not pressed despite 
the court’s agreement that it might be renewed if counsel de¬ 
sired to renew it after a further showing had been made. (Tr. 
10.) Under these circumstances it is submitted that appel¬ 
lants’ confessions were properly admitted. 


Appellant was not denied assistance of counsel 

*'■' ' . I 

Appellant contends that the overruling by the court of ap¬ 
pellant’s objection to Williams’ testimony with regard to ap¬ 
pellant’s confession constituted a denial to appellant of the as¬ 
sistance of counsel in violation of the Sixth Amendment to the 
Constitution. The overruling of an objection by the court ob- 
viously does not amount to a denial of the right to counsel. I 
Moreover, it is perfectly clear thatf the trial judge did not cut 
off finally the objections which appellant’s counsel was urging, j 
On the contrary, both counsel for appellant and the judge 
agreed that the matter might again be brought up if facts to j 
support the objection became apparent. I 

CONCLUSION 

•For the foregoing reasons, it is respectfully submitted that I 
the contentions urged by appellant are without merit and the 
judgment of the court below should be affirmed. 

Edward M. Curran, ! 

United States Attorney. 

Sylvan Schwartz, 

Assistant United States Attorney . 

Sidney S. Sachs, 

Assistant United States Attorney * 


W- a. tmiuun "inmn omcii ini 
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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

f 

A Filed Apr 1- 1946 Charles E. Stewart, Clerk 

District Court of the United States 
for the District of Columbia. 

Criminal No. 76-482. 

United States of America, 
v. 

Donald Eugene Hasson. 

Notice of Appeal 

i 

Name and address of appellant Donald Eugene Hasson. 
Name and address of appellant’s attorney M. Edward 
Buckley, Jr., 406 5th St., N.W., D. C. 

Offense Violation Section 1801 & 2201, Title 22, D. C. 
Code. 

Date of judgment March 20th, 1946. 

• Brief description of judgment or sentence 2 to 6 years. 

Name of prison where now confined, if not on bail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

(s) Donald Eugene Hasson, 
Appellant. 

M. Edward Buckley, Jr., 
Date March 30,1946. Attorney for Appellant. 

Grounds of Appeal 

The Trial Court erred by admitting certain testimony 
over the objection of the appellant. 

And for other grounds and errors appearing on the face 
of the record which will be indicated in the brief and on the 
argument hereof. 

• • • «■ * • • • • • 
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Docket Entries. 

B 1. Indictment Housebreaking & Larceny file<j 

March 4, 1946. 

2. Arraignment March 8, 1946. 

3. Plea to indictment or information Plea not guilty}. 
March 8, 1946. 

4. * # 

5. Trial by jury, or by court if jury waived March 1 
1946. 

6. Verdict or finding of guilt Verdict guilty on counts 
1 & 2. March 19, 1946. 

7. Judgment—(with terms of sentence) Sentenced to 
imprisonment for a period of Two (2) years to Six 
years (Bailey, J.) entered March 20, 1946. 

8. Notice of appeal filed April 1, 1946. 

i 

Indictment. 

1 District of Columbia, 55: j 

The Grand Jurors of the United States of America, iii 
and for the District of Columbia aforesaid, upon their oatO, 
do present: 

That one Donald E. Hasson and one Matthew P. Walket, 

I 1 

on, to wit, the twentieth day of January, 1946, and at the 
District of Columbia aforesaid, the store of one Bert L. 
Williams, there situate, feloniously did enter, with intept 
to commit therein the crime of larency, to wit, with inteijt 
the goods, chattels, and property in the said store then and 
there being, feloniously to steal, take, and carry away[; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the saiO 
United States. 




i 
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Second Count 


And The Grand Jurors Aforesaid, upon their oath afore¬ 
said, do further present: 

That one Donald E. Hasson and one Matthew P. Walker, 
on, to wit, the twentieth day of January, 1946, and at the 
District of Columbia aforesaid, sixty-two spoons, each of 
the value of two dollars, thirty-six forks, each of the value 
of three dollars, twelve knives, each of the value of three 
dollars, one fingerring, of the value of one dollar, one brace¬ 
let, of the value of one dollar, and one comb, of the value 
of one dollar, of the goods, chattels, and property of one 
Bert L. Williams, then and there being found in the store 
referred to in the first count of this indictment, feloniously 
did steal, take, and carry away; against the form of the 
statute in such case made and provided, and against the 
peace and government of the said United States. 

Edward M. Cubean, 

Attorney of the United States 
in and for the District of Columbia. 


A True Bill: 

D. Owen Johnston 

Foreman. 


Verdict. 

3 • • • whereupon the jurors of the regular petit jury 

panel serving in Criminal Court No. Four being 
called, are sworn upon their voir dire; and thereupon comes 
a jury of good and lawful persons of the District of Colum¬ 
bia ; to-wit: 


William H. Lott 
Walter B. Malloney 
Charlson I. Mehl 
Michael J. McGill 
Theodore L. Proctor 
Samuel L. Richmond 


Gordon Hoover Saunders 
Murray M. Seymour 
James E. Stewart 
Chester W. Stoops 
Vernoy R. Wells 
Florence Herman West 
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who being sworn to well and truly try the issue joined heref 
in; whereupon said jury upon their oath say that each def 
fendant is guilty in manner and form as charged in the 
indictment; whereupon the defendant Donald E. Hasson is 
committed to the Washington Asylum and Jail and the 
defendant Matthew P. Walker is remanded to the Washing¬ 
ton Asylum and Jail. 

Judgment and Sentence. 

4 Come as well the Attorney of the United State^, 

as the defendant in proper person, in custody of th^ 
Superintendent of the Washington Asylum and Jail, an<i 
by his attorney, Harold F. Hawken, Esquire; and thereL 
upon it is demanded of the defendant what further he has 
to say why the sentence of the law should not be pronounced 
against him, and he says nothing except as he has already 
said; whereupon it is considered by the Court that for his 
said offense, the said defendant be committed to the custody 
of the Attorney General or his authorized representative 
for imprisonment for a period of Two (2) years to Six (6) 
years. 

I 


n. 

i 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

7 March 19, 1946. 

The above-entitled cause came on for hearing before Hoii. 
Jennings Bailey, Associate Justice, and a jury, at 10 o’clock 
a.m. 

Appearances: 

On behalf of the United States: 

Sylvan Schwartz, Esq., Assistant United States At¬ 
torney. 

i 
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On behalf of the Defendant Donald E. Hasson: 

Harold F. Hawken, Esq. 

On behalf of the Defendant Matthew P. Walker: 
Paul B. Elcan, Esq. 


9 The Court: The United States vs. Donald E. Has¬ 

son and Matthew P. Walker. Are both sides ready? 
Mr. Schwartz: The Government is ready. 


10 The Court: Swear the jury panel. 

(Thereupon the jury panel was sworn.) 
The Court: Proceed. 

Voir Dire Examination. 


Mr. Schwartz: • • * 


11 Does any reason offer itself as to why you should 
not try the case solely upon the evidence and upon 
the law given to you? 

(No response.) 

Mr. Bernstein: In the last four months we have had four 
breaks in our store. It was broken into four times. 

Mr. Schwartz: Would that affect you in any manner from 
sitting on this case? 

Mr. Bernstein: Yes, sir, I think it would. 

The Court: Strike his name. 


The Court: Call twelve jurors to the box. 


13 Evidence on Behalf of the Government. 

Thereupon Bert L. Williams was called as a witness by 
and on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 
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Direct examination. 

By Mr. Schwartz! 

. 

14 Q. State your full name? A. Bert L. Williams. 

Q. What business are you in ? A. Antique business. 

Q. Where is your place operated? A. 1803 M Street, 
Northwest, Washington. 

Q. What floor is that on ? A. First floor. 

Q. Do you rent that store? A. Yes, sir. 

Q. Around January 21, 1946, at about 4:30 o’clock in the 
morning did you receive a call from the police? A. That it 
right, yes, sir. 

Q. And in response to that call what did you do? A. I 
immediately went down to my shop and getting there 
found an officer there and he had told me— 

The Court: Don’t state what he told you. 

By Mr. Schwartz: 

Q. Do you know the name of the officer? A. No, sir, 
don’t. 

Q. What happened after you saw the officer? A. I begai 
to survey what had been taken and where they had got 
into the place. 

Q. Did you determine how someone had gotten into th& 
store? A. Yes. They broke a stained glass leaded 

15 window I had put in. 

Q. Was that in the back on 18th Street? A. Ye$. 

Q. What property did you determine was missing? Al. 
There were 109 pieces of flat silver. Some of it was antique 
and some of it modern. 

There were two silverplated tea sets; a lot of miscel¬ 
laneous pieces; combs and things with silver on them wap 
about all I remember. 

Q. Did you give anyone permission to take the silve^ 
away? A. Oh, no. 

Q. Will you tell the value of it? A. The total value which 
I paid for the silver was around $275. 
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Q. What would that be, a wholesale price? A. Yes, that 
would be a dealer’s price. 

Q. Do you know either of these defendants, Donald E. 
Hasson or Matthew P. Walker?' A. Not until I met them 
after the robbery. 

Q. Where was it you saw them? A. The first time I saw 
them was in Officer Meissner’s room at No. 2 Precinct. 

Mr. Hawken: Will you fix the time, please ? 

By Mr. Schwartz: 

16 Q. Do you know when that was? A. That was 
on Tuesday; this happened on Monday morning 
early at 4:30 and it was Tuesday around 2 o’clock I believe 
it was. It was in the morning I know. 

Q. Did you have any conversation at that time with Mr. 
Walker? 

Mr. Hawken: Objection. 

The Court: Why? 

Mr. Hawken: May we approach the bench? 

The Court: Yes. 

(Thereupon the following proceedings were had at the 
bench and out of the hearing of the jury:) 

Mr. Hawken: If Your Honor please, it is my informa¬ 
tion that the proof will show these defendants were ar¬ 
rested sometime early on Monday morning and this man 
is now talking about sometime on Tuesday, so that if these 
men had been in the station house for a full twenty-four 
hours or more without having been taken— 

The Court: I overrule the objection. 

Mr. Hawken: I may renew it if it becomes apparent— 

The Court: Very well. Of course the conversation with 
one, in the absence of the other, is not an admission against 
the other. 

(Thereupon counsel returned to the trial table and the 
following proceedings were had in the hearing of the 
jury:) 
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17 By Mr. Schwartz: 

Q. Mr. Williams, I believe you were about to tell the 
conversation or statement you beard made by the defen¬ 
dant, Matthew P. Walker. A. After the officer— 

The Court: Was the other man present?' Was Hasson 
present? 

The Witness: Yes, sir. 

The Court: Yery well. Proceed. 

The Witness: After Mr. Meissner, the officer, introduced 
me to them and told me the different names he asked 
Walker to tell just what happened and Walker said that he 
broke the window and went into the place and got the things 
and came outside. 

Then he turned to HaSson and asked Hasson where he 
was at this time while this was going on and Hasson made 
the statement that he was down the street. 

Officer Meissner then asked him the question— 

Mr. Hawken: Asked who? 

The Witness: Officer Meissner asked Hasson what he 
had done in the case and he said he was down the street 
and after Walker came out he came around to the rear of 
the place and they went on off together to some speak-easy 
to get a drink. 

By Mr. Schwartz: 

. i 

Q. Did you see any of your silverware at that 

18 time? A. Yes, sir. 

Q. Was there any conversation between you and 
Hasson or Walker about the silverware? A. I think I 
asked the question how come them to get the flat silver, how j 
come them to find the flat silver and Walker answered me 
in saying he wanted something to put the items in and that 
the satchel was a handy thing, and that is where the silver 
was. It wasn’t out on display or anything. It was in a 
satchel. 

Q. # Mr. Williams, I show you this bag. Do you recognize | 
this? A. Yes, sir. 
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Q. What is that, sir? A. This is a hag, a satchel, that I 
bought the silver in. It still belongs to the gentleman I 
bought it from. He just loaned it to me. 

Q. What is in that bag? A. Some of the silver is here. 
That (indicating) is a Chinese fan that they took. 

Q. Is that your property? A. Yes, sir, that is my prop¬ 
erty. 

Q. Was that in your store when it was taken? A. Yes, 
sir. 

Q. Do you recognize this? A. Yes, sir. 

19 Q. What is this? A. That is the tea set. 

Q. Is that your property? A. Yes. There is an 
additional lot of silver. There is hardly anything in this 
bag. 

Mr. Schwartz: I would like to offer them as Govern¬ 
ment’s Exhibit 1, Your Honor. 

The Court: Very well. 

(The articles referred to were marked Government’s Ex¬ 
hibit No. 1, and received in evidence.) 

By Mr. Schwartz: 

Q. This property you saw at the precinct. Is that cor¬ 
rect? A. That is right. 

Mr. Schwartz: You may examine. 

Cro s s-Examination 
By Mr. Hawken: 

Q. Mr. Williams, you say about what time of day was 
it that you came to the precinct? A. I am positive it was 
in the morning about 10 or 10:30. 

Q. When you got there were the two men and Mr. Meiss¬ 
ner together? A. No, sir. Mr. Meissner met me in No. 2 
and after ten or fifteen minutes the two men, Mr. 

20 Walker and Mr. Hasson, he brought out and we went 
upstairs to an office where the conversation was held. 

Q. And just the four of you were there? A. Yes, sir. 

Q. Tell us again if you will what questions were asked 
and what responses were made. A. After the introduction 
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by Mr. Meissner, the officer telling me which one was Walker 
and which one was Hasson, he asked Walker to tell me what 
happened and he said he had observed my place and he 
broke into the place and got this silver and that he went 
out, and at that time Mr. Meissner, the officer, asked Hasson 
where he w^as at the time and Hasson said he was down the 
street and that he had met Walker ont behind the place 
and they went on np to some speak-easy. 

Q. Did Walker say what time of night it was! A. I 
don’t believe that the time was discussed at that time. It 
was established before we went ont there. We talked about 
what time it was— 

Q. You mean you talked something to the police officer? 
A. Yes. 

Q. All you know about it is that the first you knew about 
it was at 4:30 in the morning? A. That is right. 

Q. So you didn’t hear from either one of these de- 
21 fendants anything about the time of night? A. No, 
sir. 

Q. Did Hasson say he met him there for the first time? 
A. No, sir, he did not. 

Q. Did they say they took this property to the speak¬ 
easy with them? A. I asked them about a gun. The only 
thing that hadn’t been located was a gun and they said they 
lost that. 

Q. Which one said that? A. Walker said that. 

Q. Said what? A. Said they must have lost it in the 
speak-easy. I had asked them why they hadn’t recovered 
the gun. It wasn’t a real antique pistol but it was a very 
old pistol. 

Mr. Hawken: That is all. 

Cross-Examination 
By Mr. Elcan: 

Q. Mr. Williams, have you ever seen Mr. Walker in your 
place before? A. No, sir, I never have. 

Mr. Elcan: That is all. 
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Redirect Examination 
By Mr. Schwartz: 

Q. You don’t know either, of these defendants, do you? 
A. No, sir, I never met them. 

Mr. Schwartz: That is alL 

• ••••#•••• 

Richard Edward Meissner was called as a witness by and 
on behalf of the Government and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Schwartz: 

% 

Q. State your full name, please. A. Richard Edward 
Meissner. 

Q. When was the first time you spoke to Hasson and 
Walker about this case? A. On Monday shortly after they 
had been arrested about fifteen or twenty minutes. 

Q. Did you have a conversation with them then? A. I 
did. 

Q. What conversation did you have with Walker? A. 
I asked Walker if he had broke into the store at 1803 M 
Street, Northwest, and Walker told me he had broken into 
the store. That Hasson was down the street on the corner. 

Mr. Hawken: Was Hasson there at the time? 

The Witness: Yes, sir. 

23 Mr. Elcan: Both defendants were present at this 
time? 

The Witness: Yes, sir, that is they were present at the 
time that Walker made the statement that Hasson was 
down on the corner of M Street while Walker himself broke 
into the store and then Hasson helped carry the stuff that 
Walker got out of the store to a room at 1126 12th Street, 
Northwest, and they taken the gun out to a speak-easy in an 
alley between L and M and 10th and 9th Streets, Northwest, 
where they had been drinking; they had a pistol that had 
come out of this. 
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Mr. Hawken: Can yon tell ns who said this? 

If Yonr Honor please, I snbmit he should tell ns which 
defendant said it. 

The Court: Very well. 

The Witness: Walker; I am telling yon what Walter 
said. 

By Mr. Schwartz: 

# 

Q. That was the question: What did W^alker state to yon 
and you are still answering that question? A. Yes, sir.| 

Q. Very well. A. And that Walker had the pistol in his 
pocket that had come out of 1803 M Street, and while they 
were in this speak-easy the pistol was stolen from thqm, 
from the pocket; they didn’t have it when they left there. 

They went back to the house at 1126 12th Street ^nd 
stayed there, they arriving, which Walker said, at 
24 around 6 o’clock in the morning. They stayed theve 
until around 10:30 and then they both left, each 4^e 
of them carrying some #f this stuff with them. 

They went to a second-hand store, an antique store on 
5th Street, Northwest. 

Q. Do you know the name of that store? A. Edelsoh’s. 

Q. 618 5th Street? A. 618 5th Street, where Walter 
went in, Hasson remaining outside. 

Walker sold some of the stuff there for the sum of j$5. 

Then they went to Mickelson’s Antique Shop in the 800 
block of G Street, Northwest; I think that is 807, hnd 
Walker again went into the store by himself, Hasson re¬ 
maining outside, and Walker then sold some silverware 
antiques that had come out of 1803 M Street for the sum 
of $70. 

They then went up on 7th Street where they went in [the 
store that is known as Logan Shoe Store where Walker 
bought a pair of shoes. 

Then they went in the 1200 block of 7th Street and that 
is where they were arrested. 

Q. Did you recover the silverware? A. Yes, sir. 
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Q. Where was that recovered? A- The silverware was 
recovered from Mickelson’s. 

25 Q. Was any recovered from Edelson’s? A. Yes, 
sir. 

Q. Was all of the silverware recovered either in Edel¬ 
son’s or Mickelson’s by yon? A. All of it was recovered 
at Mickelson’s, Edelson’s, and some of it was recovered 
from 1126 12th Street. 

Q. During your conversation with Walker did Hasson 
say anything? A. Hasson said that he was along but he 
was drunk. He said he didn’t break into the place. He 
said he was standing down on the corner; that he didn’t go 
into any of the places with Walker to sell the stuff. 

Q. Did he say what he was standing on the corner for? 
A. He didn’t say, no. 

Q. Did you ask him? A. Yes. 

Q. What did he say? A. He said, “I was along with 
him.” 

Q. That is the entire conversation you had with the two 
of them? A. Yes, sir. 

Q. Was there any subsequent conversation with either 
one of them? A. Yes. I talked with them again. 

26 Q. When was this? A. That was the next day. 

Q. And what was that conversation? A. Walker 

said that he didn’t go into the store, that he was just along 
with him. 

Q. You mean Walker said that? A. Yes—I mean Hasson 
said he didn’t go into the store with Walker, that he was 
just along with him, and I asked him if he helped carry the 
stuff away and he said yes. 

Q. If Walker had helped carry it away? A. No, if Has¬ 
son had helped carry the stuff away with Walker, and the 
answer was yes. 

Mr. Schwartz: You may examine. 
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Cross-Examination 
By Mr. Hawken: 

Q. You say you saw Mr. Walker about 15 minutes after | 
he was arrested? A. Yes, sir. 

Q. Where did you see him at that time? A. In the sta-j 
tion house. 

Q. Whereabouts? A. He was standing back of the rail 
at the station. 

Q. Was he in a cell? A. No, they hadn’t put him in a 
cell yet. 

Q. Did you ever talk to him while he was in the cell? 
A. Yes, I went back and talked to him while he was 

27 in the cell. 

Q. And part of that conversation occurred then? 
A. Not the conversation I just related. 

Q. Where was Hasson when you say you had that con¬ 
versation with Hasson? A. Upstairs in our room. We havej 
a room on the second floor. 

Q. So you didn’t have a conversation in the presence ofj 
Hasson immediately when you saw him? A. No, sir. 

Q. Wasn’t that on the next day? A. No, sir, that was[ 
that evening. 

Q. How late that evening? A. I would say we got backj 
from roll-call about a quarter of 8 and it was about 8 
o ’clock. 

Q. You had the first conversation with Walker what time 
in the morning? A. I didn’t talk to them in the morning;! 
that morning they weren’t arrested until about shortly 
after 12 o’clock. 

Q. And you talked with Walker shortly after that, did 
you? A. Yes, sir. 

Q. And you didn’t talk to Hasson until after roll-call 
that day? A. Oh, yes, I did. I talked to Hasson first 

28 and then to Walker and then I got them both to J 
gether. I talked to them each separately and then 

got them both together. 
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Q. Was that about noon on Monday that you talked to 
first one and then the other and then both together? A. 
That was shortly after their arrest, yes, sir. 

Q. Let’s see again what Hasson said. He said that he 
was along? A. Yes, sir. 

Q. Did he say he knew that anyone was going to break 
in that store? A. No. 

Q. Did you ask him when or where he had met Walker? 
A. Yes, sir. 

Q. What did he tell you? A. He told me they met down 
on 9th Street; that he was walking along 9th Street and he 
met Walker on 9th Street. 

Q. And what day did he say he had met him, or did he 
say when? A. That was on Sunday, Sunday night. 

Q. Did he say about what time? A. No, I don’t think he 
did. 

Q. Did you have any conversation with Walker about the 
time the store was entered? A. Yes, I did. 

29 Q. What was that conversation? A. I asked him — 
I asked Walker what time he went into the store and 
he said, “I don’t know exactly, I was drinking quite a bit, 
and it was around 11 or 12 o’clock on Sunday night that I 
broke in there.” 

Mr. Hawken: That is all. 

Cross-Examination 
By Mr. Elcan: 

Q. Officer Meissner, do you recall what was said to Mr. 
Winter—what Mr. Winter said to Mr. Walker when he 
entered the room? A. When he entered what room? 

Q.- When he was questioned in your presence, when he 
was brought before you. A. No. 

Q. What was told Mr. Walker when Mr. Winter first saw 
him? Do you recall? A. No, I don’t. 

Q. You don’t recall any conversation at all with Officer 
Winter? A. Oh, yes. Officer Winter was there in my pres¬ 
ence. We were both there when they were questioned, but 
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I don’t recall any specific question that Officer Winter asked 
him. 

Q. Did you ever hear what Officer Winter said to Mr. 
Walker, ‘Did he see what had happened to his partner afid 
that it would likewise happen to him if he did ijot 
30 tell the truth?’ any conversation of that kind? A. 
Oh, no. 

Q. Did you ever hear Officer Winter tell Mr. Walker that 
he had taught jiu-jitsu in the Army and that he would use 
the same tactics on him to get the information? A. No, sir. 
Mr. Elcan: That is alL 
Mr. Schwartz: That is alL 

! 

(Witness excused.) 

Mr. Schwartz: I have offered this evidence, if the Court 
please, that is the property, and that is the Government’s 
case. | 

* A * * A A A A aI* 

w w m m m w w m 

Evidence on Behalf of Defendants. 


Matthew P. Walker, one of the defendants, called as a 
witness in his own behalf* being first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Elcan: j 

Q. You are the defendant in this case? A. Yes, sir. 

Q. Will you please tell the Court and jury just wkat 
31 happened on the date of this alleged robbery or 
housebreaking? A. These articles that I am alleged 
to have stolen from this store—incidentally I would like 
to tell how this confession— 

The Court: Answer the question, Witness. 

By Mr. Elcan: 

I 

Q. All right, I will ask this question then. Will you please 
state how this confession was obtained from you? 
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Mr. Schwartz: I object to that. I don’t t hink it is a clear 
question. I don’t know just what you mean by “how it was 
obtained.” 

Mr. Elcan: He wants to tell how the confession was ob¬ 
tained and we will explain that to the Court and jury. 

The Court: Is that all he is going to tell about the con¬ 
fession? Let him tell the facts first and then if he wants 
to go into that he can. 

By Mr. Elcan: 

Q. State the facts to His Honor and the jury. 

The Court: Just ask him direct questions, Mr. Elcan. 

By Mr. Elcan : 

Q. Will you please tell His Honor and the jury just what 
happened on the night of this robbery? A. On the night 
that the robbery occurred, or I was alleged to have com¬ 
mitted this robbery, I had previously had contact with a 
man named Roger Williams, and that was the name 
32 I used when disposing of these articles. 

He was a lieutenant in the Navy. He had given 
me these articles—he had given me some articles prior to 
this that don’t enter into this case, but this was the second 
time I had met him, and having disposed of other articles 
for him before I met him on that Sunday evening, he asked 
me if I would be good enough to dispose of these articles 
for him. His reason, of course, was he didn’t like to go info 
a store dressed in uniform and do that sort of business of 
that sort. So, naturally, I having had business dealings 
with him before, I had no doubt that what he was telling 
me was the truth. As a consequence I received the stuff 
from him that evening. 

We had been drinking quite a bit, and as I took the stuff 
home I happened to run into Mr. Hasson and we went to 
the room that I had on 12th Street together. 

The next morning I got—then of course we went out to 
a speak-easy and had a few more drinks. 



The next morning we got up and as there was so much 
of it I asked Hasson to help me carry some of it. He knew 
nothing about it and didn’t know where I had obtained the 
stuff, and I was going to meet this man after I had gotten 
rid of this stuff. 

Q. What man are you speaking of? A. Lieutenant Roger 
Williams, and give him the money for whatever I 

33 had gotten for it. 

Q. It is not this complaining witness? Eds nam$ 
is Williams too. A. His name is Williams, yes. That i^ 
why I used his name. I didn’t use my own name in dis-f 
posing of the things because of the fact he said he might 
want to get some of it hack. 

The story he had told me was that his wife and himself 
had broken up and she was trying to obtain a divorce. Ho^ 
true the story is I don’t know, but I had no reason to doubt 
the man, and he gave me the articles and I didn’t pay an^ 
attention to the time because we had sat around for twp 
or three hours. I met him around 2 o ’clock in the evening 
and I imagine it was two hours later he gave me this stuff; 
He had left me in the restaurant and told me to wait ther^ 
and he would go home and get this, and he brought it up 
and gave it to me. 

Then when he left the place, we had been drinking in 
a place on 14th Street, incidentally, just below Thomas Cirf 
cle, and walking back on Massachusetts Avenue I happened 
to run into Hasson and asked him to help me carry some 
of this stuff, and I had some drinks up there and I told 
him to come up and have some drinks. I hadn’t seen him 
for three or four years. 

Q. WThen were you arrested? A. The following morning^ 
on Monday morning. I had disposed of this stuff—f 

34 I think the same of the store was Mickelson’s, ot 
some place like that—and some of the other smaller 

articles in that place on 5th Street; I don’t remember the 
name of that. 
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Q. Was Mr. Hasson present when you gave your state¬ 
ment to the police? A. Mr. Hasson was not at the time 
when I first—when Mr. Meissner and Mr. Winter and 
another officer whose name I don’t know took me into a 
room up in No. 2 Precinct and talked to me. 

Q. What did they tell you then? A. The first thing that 
Mr. Winter said when I got in the room—these may not be 
his words, identical words, but it is the substance of what 
he intended to say—“I suppose you saw what happened to 
your buddy—” 

The Court: Just state what happened. 

The Witness: Your Honor, he said it in such a way as 
though he knew— 

• The Court: Just state what he said. 

The Witness: “You saw what happened to your buddy.” 

Now, he said, “I have rather peculiar methods of obtain¬ 
ing the information that I want from people that we have 
here.” 

He said, “As a matter of fact I taught judo in the Army 
for some time. , If I have to use the methods, ’ ’ he 
35 said, “I will be glad to do it.” 

He said, “What I want out of you is information 
and I am going to get it one way or the other.” 

He said, “Most of the—” he said, “A lot of the men I 
work with do not approve of the methods I use, but they 
get results.” 

Of course that implied that I had seen Mr. Hasson when 
he came back to his cell and he was not what you would call 
a sight for sore eyes or anything like that. As a matter 
of fact, he had been rather badly mauled, and of course I 
naturally had to infer from that that the same thing would 
be dealt to me if I didn’t tell them any kind of a story they 
wanted to listen to. 

When the detectives started questioning me I figured the 
only thing I can do is answer questions as they put them to 
me, so they told me the store that these things came from. 
They told me they had all the information, and so of course 
I agreed to it. 
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When they asked me how I broke in the store I had to tell 
them something and I said I broke in with a screwdriver. 

Q. Did you break in? A. No, sir, I had never been in 
the store. As a matter of fact I didn’t know there was a 
store there. I knew there was a lot there and that that 
house had been there for it had been there for a number of 
years, and I used to sell automobiles and worked on 

36 that lot at 18th and M Streets and that house at that 
time was used for a storeroom. 

Q. In other words, you state under oath you did not en¬ 
ter the place and did not remove any of those articles? A. 
That is absolutely correct. I had no knowledge of the 
things being stolen property. I assumed, of course, they 
belonged to the man from whom I had gotten them and had 
given them to me for the purpose of raising money. 

Mr. Elcan: That is all. 

Cross-Examination 

By Mr. Schwartz: 

Q. Mr. Walker, who told you he would use judo on you? 
A. Mr. Winter. 

Q. What did Officer Meissner say to you? A. Officer 
Meissner had very little to say. Mr. Winter carried on 
most of the conversation. 

Q. You heard Mr. Meissner testify as to what you stated 
at the precinct? A. I did. 

Q. Is that what you stated while Winter was there? A. 
I did. 

Q. And you were scared of Winter. Is that it? A. Ab¬ 
solutely. 

Q. And that is the only reason you made those 

37 statements? A. Yes, sir. 

Q. Did anyone use any force on you? A. No, sir, 
I was not touched in any way. 

Q. But you were in fear. Is that correct? A. Yes, sir. 

Q. And that is the only reason you admitted any part in 
this? A. That is absolutely right. 
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Q. Did you tell them at any time about the Navy lieuten¬ 
ant? A. No, sir, I didn’t tell them about that because I 
thought to myself if I tell them such a story as that they 
will think immediately I am trying to bring something up 
amd it will be worse for me if I do, so why should I even 
think of telling the truth? 

Q. Was this man a lieutenant senior grade or junior 
grade? A. That I don’t know. 

Q. How did you know he was a lieutenant? A. He told 
me he was. 

Q. When did he tell you that? A. The first time I met 
him. 

Q. When was that? A. New Year’s Eve. 

38 Q. Whereabouts? A. In the China Clipper on 14th 
S'treet. 

i 

Q. Is that the first time you ever saw him? A. Yes, sir. 
Q. When was the second time you saw him ? A. I saw him 
about the 19th of the month or 20th. 

Q. Of what month? A. Of January. 

Q. Those are the only two times you have seen him ? A. 
No, sir, I saw him this Sunday night. 

Q. Which was January 20th, wasn’t it? A. I am not sure 
of the date. I believe it was the 20th or the 21st. 

Q. How many times have you seen the lieutenant? A. 
You mean Lieutenant Williams? 

Q. Lieutenant Roger Williams. A. I saw him altogether 
about four times I believe. It wouldn’t be over four times. 

Q. And they were in between New Year’s and the date 
of this occasion here? A. Yes, sir. 

Q. The first time you saw him was at the China Clipper. 
Where did you see him the other two times? A. When I 
saw him at the China Clipper he was drinking quite a bit 
and that is when I told him—of course we had been 

39 talking about one thing and another for a little 
while and he told me he was having trouble with his 

wife and he was going to do a little celebrating, and he had 
about two quarts of whisky wrapped up in packages, and 
he was about, oh, I would say about half drunk then. 


Q. How did yon happen to meet him that night? A. I 
went in the place to see some of the boys I knew in there 
and I happened to run into him. 

Q. How were yon introduced to him? A. I just happened 
to see him. He was sitting at the table by himself and saw 
me and thought he recognized me, I suppose. As soon as 
I came in the door he said, “Hey, come on over here and sit 
down at the table.” I didn’t know who he was. 

. Q. Hid you sit with him? A. Yes, sir. 

Q. He was a total stranger and you went there and sat 
with him? A. Yes, sir. 

Q. How long did you stay with him? A. I stayed with 
him about two or three hours that evening. 

Q. But you had never seen him before? A. No, sir. 

Q. What were these business deals you had with him? 
A. Of the same nature as this. 

40 Q. Just what do you mean by that? A, He had 
some other antiques that he gave me. 

Q. And what did you do with those? A. I disposed of 
them for him and gave him the money. 

Q. How did you dispose of those ? A. I sold some of those 
down at an antique shop on Pennsylvania Avenue and I 
also pawned some. The first thing he gave me I pawned. 

Q. Wliat did you gain by pawning these things for him? 
A. He gave me a little money out of each one. 

Q. How much? A. He gave me $5 on the first thing I 
pawned for him and on these other three things I sold for 
him $10. 

Q. Weren’t you working at the time? A. No, sir, I wasn’t. 
I had just gotten out of prison. I was trying to get back 
in the music business and I didn’t have enough money to 
pay my reinstatement fee in the union. I had been up to 
see them two or three times to try to get them to extend 
me the courtesy of rejoining without having to put down 
the initiation fee. 

Q. Isn’t it a fact that on this night of January 20, or on 
the morning of January 21, you broke the window of this 
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antique shop while the other defendant here was sta¬ 
tioned as a lookout on the outside? A. No, sir, that 

41 is not a fact. That is the statement that was made 
but it is not a fact. 

Q. Isn’t it a fact after you got the silver out of it you 
and the other defendant took the silver to get what money 
you! could? A. That is a fact. Not after I got the silver 
out, but after I got the silver from this lieutenant I took 
it to my room on 12th Street and the next morning I took 
it up to dispose of it by selling it. 

Q. Was Hasson with you then? A. The next morning, 
yes. 

Q. Did he go to the shop with you? A. He didn’t go in 
the shop. 

Q. Did he go to them with you, is the question? A. Yes, 
sir. 

Q. Where is this Lieutenant Roger Williams today? A. 
I haven’t the slightest idea, sir. I don’t know where he 
was stationed. The story he told me was he was on leave. 
He didn’t say how much leave he had or when the leave 
was expiring. 

Q. You were able to contact him some four times? A. 
No, I was not. The first night I met him he asked me if he 
could meet me the next day, where he could meet me the 
next day, and I told him, “You can call me at my 
Mother’s,” and I gave him the phone number and I didn’t 
think he was going to call me the next day because 

42 he seemed rather topheavy at the time from drink, 
but he actually did call me the next day and that is 

when I met him for the second time. 

I met him five times altogether. I met him the next day 
and I met him the following day after that—the first three 
days. Two days after I met him the first time I met him 
in succession. 

Q. Your name is Matthew P. Walker? A. Yes, sir. 

Q. Are you the same Matthew P. Walker who in Decem¬ 
ber, 1934, was convicted of destroying private property and 
sentenced to six months? A. Yes. 
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Q. And who in November, 1938, was convicted of petit | 
larceny and sentenced to ninety days? A. Yes, sir. 

Q. And who in May, 1939, was convicted of petit larceny 
and sentenced to 180 days? A. Yes, sir. 

Q. And who in October, 1939, was convicted of false pre- j 
tenses and sentenced to from one to three years? A. False j 
pretense? 

Q. Yes. A. No, sir. 

Q. Are yon the same Matthew P. Walker who in Novem¬ 
ber, 1941, was convicted of grand larceny and sen- 
43 tenced to from one to three years? A. Yes, sir. 

Q. And the same Matthew P. Walker who in December, 
1944, was convicted of petit larceny and sentenced to 1201 
days? A. Yes, sir. 

Mr. Schwartz. I have no further questions. 

Re-direct Examination 
By Mr. Hawken: 

Q. Do you remember how much money you got for the| 
property you sold on the day we are talking about? A.! 
I got $70. 

Q. Did you give this defendant any of that money? A. 

I gave him none. 

Mr. Hawken. That is all. 

Mr. Elcan. That is all. 

The Court: Step down. 

(Witness excused.) 

Mr. Hawken: That is the case. 

The Court: Is that the defendant’s case? 

Mr. Elcan: I have no further witnesses. 

The Court: Any rebuttal? 

Mr. Schwartz: No. 

The Court. Proceed with the argument. 

\ 
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47 (Thereupon, at the conclusion of all the evidence 
and argument of counsel, the Court instructed the 

jury as follows:) 

Charge to the Jury. 

The Court (Bailey, J.): Members of the Jury: The de¬ 
fendants here, Donald E. Hasson and Matthew P. Walker, 
have been charged by the Grand Jury in an indictment con¬ 
taining two counts. 

The first count charges them with the crime of house¬ 
breaking, that is, with entering into a certain store for the 
purpose of committing the crime of larceny, and in the sec¬ 
ond count they are charged with the actual larceny, grand 
larceny, that is larceny of property exceeding in value the 
sum of $50. 

As counsel has stated, you are the exclusive judges of 
the facts. You are the exclusive judges of the credibility 
of the witnesses. Take into consideration the testimony of 
each witness, his appearance on the stand, the probability 
or improbability of the testimony that he gives; his inter¬ 
est in the case, whether as a defendant or for any other 
reason, and taking all that into consideration deter- 

48 mine whether the Government has proved the guilt 
of the defendants beyond a reasonable doubt, the 

defendants being presumed to be innocent. 

Now, in this case there has been offered in evidence state¬ 
ments by the defendants, and one of them claims that this 
statement was obtained by duress. 

The statements are presumed to be voluntary, but if they 
are obtained by duress, that is by fear or violence of any 
kind, then they are not voluntary and you cannot consider 
them as evidence at all. On the other hand, if they are vol¬ 
untary why then you give them such weight as you deem 
they are entitled to. 

If the defendants were found in possession of stolen prop¬ 
erty, and in their exclusive possession, then from that you 
can infer that if it was stolen property that they were the 
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persons who actually committed the theft. You are not 
compelled to draw that inference but yon may do so. 

If one of the defendants actually entered this property! 
and removed the silverware and the other was present aid- j 
ing and abetting as a lookout, or for any other purpose, | 
they are both equally guilty; the one who stood outside is 
equally guilty with the one who entered. 

There has been offered evidence as to previous convic-j 
tions of crime of one of the defendants. You cannot infer | 
from that that he is guilty of the crime charged in 

49 this case, but in determining the weight which you 
give to his testimony you can take his previous rec- j 

ord, his character, into consideration. 

The other defendant has not testified. That is his privi¬ 
lege; under our law a defendant can testify or not as he 
deems best, but you cannot draw any inference of guilt 
from his failure to testify. 

You may render a verdict of not guilty as to both of the | 
defendants as to both counts of the indictment. 

You may render a verdict of guilty of one and not guilty 
as to the other as to one or more of the counts, or you can 
render a verdict of guilty on both counts of the indictment. 

That is to say, if you have no reasonable doubt of their j 
guilt you should render a verdict of guilty. On the other j 
hand, if you have any reasonable doubt of their guilt, that 
is such a doubt as would cause you to pause and hesitate 
before taking some important step in life, your verdict! 
should be not guilty. 

Has counsel any further requests for instructions? 

Mr. Hawken: No. 

Mr. Elcan: No. 

The Court: You will please withdraw and consider your 
verdict. 

I give you the indictment which is merely the charge j 
which the Government makes. 

50 (Thereupon, at 11:05 o’clock a.m., the jury retired 
to consider of their verdict.) 
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(Thereupon, at 11:18 o’clock a.m., the jury returned into 
open court and the following proceedings were had:) 

Verdict. 

The Clerk: Mr. Foreman, in this case has the jury 
agreed upon its verdict? 

The Foreman: We have. 

The Clerk: With respect to the United States vs. Hasson, 
on Count 1 of the indictment do you find the defendant 
guilty or not guilty? 

The Foreman: Guilty. 

The Clerk: With respect to the same defendant, on Count 
2 of the indictment, do you find the defendant guilty or not 
guilty? 

The Foreman: Guilty. 


The Clerk: Your verdict, as announced by your foreman, 
is that you find these defendants guilty on each and all 
counts of the indictment. Is that the verdict of each 
51 and all of you? 

(The jury nodded their assent.) 

The Court: The defendant Hasson is on bond? 

Mr. Hawken: Yes, Your Honor. 

The Court: Let him be committed and let the other de¬ 
fendant be remanded. 

(Thereupon, at 11:25 o’clock a.m., the hearing was con¬ 
cluded.) 


52 March 20, 1946. 

Thereafter, at 1:30 o’clock p. m., the defendants in the 
above-entitled case came before Hon. Jennings Bailey, As¬ 
sociate Justice, to be sentenced. 


53 The Clerk: Have you anything to say why sen¬ 
tence of the Court should not be pronounced? 






29 


54 Defendant Hasson: No. 


Now, as to the defendant Hasson. 

Mr. Hawken: If Your Honor please, I believe his great¬ 
est fault is drinking. Your Honor will remember the only 
testimony was that he was along. He was not the 
55 man who went in the store and of course there are 
no other pending cases against him, and there was 
one significant thing, on the next day even he had none of 
the loot. 

The defendant Walker said he had gotten about $70 for 
the property and that he had bought a pair of shoes, but 
there is no evidence that this defendant had any of the 
money or had received any benefit with the exception of 
something else to drink. 

The Court: He is equally guilty with the other man. He 
has a record too. 

I will give him the same sentence of from two to six 
years. 




